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Abstract

Gap-Filling of the CISG in South

Korean Courts

- With a focus on the Supplementary
Application of Chinese Law and Interpretation

of Chinese Courts -

LI YAN

Law of International Transactions
College of Law
The Graduate School

Seoul National University

The "United Nations Convention on Contracts for the
International Sale of Goods", adopted in April 1980, came into
effect on January 1, 1988, with ten countries, including China.
As the Convention came into effect in Korea on March 1, 2005,
the Convention became a substantive rule of law to be applied

first in trade disputes between South Korea and China.
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South Korean courts have confirmed that the Convention takes
priority over Korean Civil Law and Commercial Law as the
governing law of the contract of sales in cases where the
Convention applies. However, a question that is governed by but
does not find an express solution in the CISG - a so—called
"Internal gap"— shall be settled in conformity with the general
principles on which the CISG is based, or, in the absence of
such principles, in conformity with the applicable law by virtue
of the rules pertaining to private international law according to
7(2) of CISG. This includes, interest rate on money and other
overdue amounts, place of payment of non—price financial debt,
price currency and so on. A question that is not governed by
the CISG— a so— called "external gap"— shall be directly
governed by the law  designated by the international private
law of venue. This includes, substantial validity of the contract,

ownership of goods, extinctive prescription, setoff and so on.

Recently, as the scale of trade disputes between China and
South Korea are rapidly increases, the number of cases in which
Chinese law is being applied as the governing law to fill the
gaps of the CISG is increasing. In such cases, South Korean
courts must judge the issue in question under the substantive
law of China, and knowledge of Chinese law is required in this
process. After introducing the background of the CISG and
issues related to its application in South Korea and China

(Chapter 2), this paper mainly discusses gap—filling of the CISG
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with Chinese law, focusing on the Supplementary Application of
Chinese Law and Interpretation of Chinese Courts, and also
critically reviews related cases in South Korean courts(Chapter
3). In addition, as this discussion can not cover all the legal
issues arising from contractual disputes between South Korea an
d China raised in the South Korean courts pertaining to Chinese
law, this paper also provides a basic introduction to the legal

sources of civil litigation in Chinese law (Chapter 4).

keywords: South Korea—China trade dispute, United Nations
Convention on Contracts for the International Sale of
Goods, internal gap, external gap, gap—filling,
governing law, interest rate, currency, substantial
validity, transfer of ownership, extinctive prescription,

setoff, personal damage, source of law.
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