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100) Samantar v. Yousuf, 560 U.S. 305(2010)(Justice Scalia concurring), p.
2280, p. 2294.

101) Manning---At the time of the constitutional framing, "separation of
powers” did not mean what it means to neoformalist scholars and judges
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N. Jr. Eskridge, “All about Words: Early Understandings of the ”Judicial
Power” in Statutory Interpretation, 1776-1806", 101(No. 5) Columbia Law
Review, 2001, p. 990, p. 994.

102) United States of America, Plaintiff-appellant, v. 9/1 Kg. Containers,
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Defendants—appellees, 854 F.2d 173(1988), p. 173, p. 179.
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Chinese Courts and Development of Case Law in China”, Washington
International Law Journal, April 2017, p. 269, p. 296.
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Abstract

Theory on the Guiding Force of

China’s Guiding Cases

Youngmi Kim
Asian Law

Seoul National University School of Law

In 2010, the Supreme People’s Court of the People’s Republic
of China introduced the ’'Guiding Cases System’ in order to
summarize adjudication experiences, unify the application of law,
enhance adjudication quality, and safeguard judicial impartiality,
and in October 2018, the Supreme People’s Court’s right to
interpret the application of the law and to promulgate the
Guiding Cases were specified in the Organic Law of the

People’s Courts of the People’s Republic of China.
This research 1s intended to present practical useful research

results so that Guiding Cases can be considered as the basis

for resolving disputes between Korea and China by clarifying
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the guiding force of Guiding Cases based on existing theory of
precedents 1In a situation where there i1s not much prior
research done on the Guiding Cases System itself. The power
structure of China is so different from that of Korea that it is
difficult to compare countries legal systems in fragmentary
ways, but this paper can present a different view from
reviewing the Western systems. In particular, this paper has
drawn a comprehensive conclusion encompassing theory and
practice by verifying the guiding force of Guiding Cases
through empirical analysis, such as categorizing Guiding Cases

In its own way and calculating relevant statistical data.

Given that the Guiding Cases system 1s attempting to control
the quality of trials, there is room to see if there is anything to
be inspired by the China’s judicial practice. Most of all, if the
outcome of the trial differs in similar cases, people will accept
that the outcome of the trial is even less fair, and it is
noteworthy that the Guiding Cases system was introduced to
address the problem of different rulings on similar cases as one

of the ways to restore trust in the judiciary.

Apart from China’s national system, especially the judicial
system, which 1s much different from Korea, human and
material exchanges between the two countries will continue to
increase 1in the future, considering geographical accessibility and
Iinternational political dynamics. Ultimately, I expect this study

to raise awareness of the guiding force of Guiding Cases Iin
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Korea, thereby helping people avoid possible problems in their
exchanges with China in advance(conflict prevention function),
and to increase the predictability of the outcome of disputes in
similar cases(conflict outcome prediction function). This is, after
all, the purpose of studying the systems of China and China,
which is close but unfamiliar to us, especially the Guiding

Cases System.

keywords : Guiding Cases, Guiding Cases system in China,
Referent Power of Precedents, Should refer to,
Guiding Force of Guiding Cases
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